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OmOUIT COURT OF THE 12TH (VA.) JUDICIAL DISTRICT. 
Stern Bros. & Seidenbach v. L. and A. C. Frenkel. 

1. The power of a married woman to make contracts, even under chapter 103 of 

the Code, depends upon her ownership of property at the time the contract 
is made. 

2. In order to recover against her, it is necessary to aver in the declaration con- 

ditions which, under the law, give to her the power to make and bind her- 
self for the performance of her contract. 

Opinion by T. W. Harrison, Judge: 

Stern Bros. & Seidenbach brought to second October Rules, 1895, 
an action of assumpsit against Lee Frenkel and A. C. Frenkel (a 
married woman), partners under the name of L. & A. C. Frenkel. 
The account was served with the writ; the declaration, being'the com- 
mon counts of assumpsit, with account filed therewith, was duly filed, 
and an office judgment was entered, which, at the ensuing November 
term, was, on default, confirmed. The judgment was for $2,139.75, 
interest and costs, being balance due on open account purporting to 
run from April, 1894, to April, 1895, for merchandise furnished de- 
fendants' firm. 

At the same term W. A. Lurtz & Co. recovered judgment against 
Lee Frenkel and A. C Frenkel, partners trading under the name and 
style of L & A. C. Frenkel, for the sum of $125 upon an open ac- 
count. 

This proceeding was by motion, after fifteen (15) days notice, and 
the record does not disclose any appearance by defendant, although the 
judgment was pronounced "after evidence heard," neither party re- 
quiring a jury. 

The record in the last named suit nowhere discloses that A. C. 
Frenkel was a married woman, and it does not appear in the record of 
either suit that Lee Frenkel was the husband of A. C. Frenkel. In 
each of these actions A. C. Frenkel, after notice, moves the court to 
annul the judgments against her, inasmuch as the firm of L. & A. C. 
Frenkel was composed of Lee Frenkel and A. C. Frenkel, and that 
Lee Frenkel was her husband. 

It is admitted that if the court can go behind the judgments, that 
at the time the debts were incurred on which the judgments were ob- 
tained. A. C. Frenkel was the wife of Lee Frenkel, and that the lia- 
bility adjudged against her was incurred by the firm of which she and 
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her husband were constituent members, but it is insisted that she is 
concluded by the judgments against her and that the invalidity of the 
contract cannot be assailed. 

In the Lurtz proceeding, it did not appear in the record that Mrs. 
Frenkel was a married woman, but at common law a judgment against 
a married woman was none the less void because such facts did not 
appear in the record. 

The court could inquire into the matter upon coram vobis, or upon 
the motion provided in lieu thereof. 1 Bart. Com. Law P. 570; 
Richardson v. Jones, 12 Gratt. 55; 4 Minor's Inst. (ed. 1875) 848. 

In neither action was averment made in the pleadings that Mrs. 
Frenkel had legal separate estate, and intended to bind the same by 
her contract. Duval v. Chelf, 92 Va. 489. 

If the pleadings had made a case against Mrs. Frenkel she would 
have been put to her plea, failing in which I think the judgment would 
have concluded her. But where the pleadings made no case against 
her at all, then she is not put to her plea, and the judgments rendered 
thereon would have to be annulled on proper application. 

Duval v. Chelf, 92 Va. 489, was a suit upon contract entered into 
prior to the Code, but it is none the less authority upon this proposi- 
tion, that where a statute simply removes in certain cases the disabili- 
ties of a married woman, a declaration is fatally defective which 
does not aver the conditions essential for the exercises of the contract- 
ural powers of the married woman. 

In Judge Burks' comment upon this decision he says: 

"If, therefore, she became bound by virtue of any statute, removing her com- 
mon law disability, it was essential to allege the facts by which under the statute 
her disability was removed, in order to show a good cause of action." 1 Va. Law 
Reg. 899. 

Judge Burks seems to lay some stress upon the point that the 
declaration showed the disability but did not show the saving grace of 
the statute. In his comment he expresses the idea that had the declara- 
tion been silent as to the disability, the feme covert would have had to 
plead her coverture. 

At common law, according to Mr. Barton and Mr. Minor {supra), 
even after judgment she would have had the right to a review of the 
judgment by coram vobis, or its substitute found in Virginia Code, 
section 3447, and according to logical principles there should no ad- 
vantage accrue to a failure to aver the disability. If her coverture 
was a matter of plea, it was as essential to plead it in one case as in 
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the other. The same disability which avoided her contracts, would 
prevent advantage being taken of a judgment against her, rendered 
against her while non mi juris. 

In Duval v. Chelf, 92 Va. 489, the question was raised by demur- 
rer. It is true the statute of jeofails covers all defects which arise 
from a defective statement of the case, but it does not cover the errors 
which show no case at all against a married woman. Judgments by 
default may be reviewed under section 3451, where, as in the case of 
Stern Bros., etc., the error appears on the face of the proceeding. 

The contracts of a married woman are void, and a suit against a 
married woman on her contract does not merely state defectively a 
cause of action against her, but fails to state any cause of action at 
all. She is incapable of contracting and incapable of being sued, 
and, where judgment is recorded against her, the same will have to be 
reversed either under section 3447 or section 3451. 

But it is earnestly contended in some high quarters that no matter 
what were the intentions of the revisors, yet the eflect of the Code is 
to abolish all restrictions upon the capacity of a married woman to 
contract. 

If this be true, then of course any declaration which avers the con- 
tract, avers the cause of action and the feme must plead the facts 
which invalidate her contract. 

The argument seems to be that as all married women who have legal 
separate estate of any, even of insignificant, value, are allowed to 
contract to any extent, and personal liability is permitted without re- 
striction, so it would be absurd to restrict her contractual powers. 
Thus, according as a woman has some trifle or not, she is invested with 
power to bind herself, her present property, and her future acquisitions 
to an unlimited amount. Prior to the Code, her contractual power 
was limited by the ownership of property which she owned at the time 
of the contract and which alone she could bind, but now her lawful 
contracts may be enforced without regard to her ownership of property, 
and her contracts are rendered lawful by her possession of any trifle 
which all married women might have. 

The argument is certainly a plausible one and presents difficulties 
which the Court of Appeals will finally have to decide when the ques- 
tion comes before them. 

The argument of redwtio ad absurdum is always a strong one, but 
is not conclusive. The law makers may have imposed an absurd quali- 
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fication upon the contractual powers of married women, which never- 
theless it would be the duty of the court to respect. 

The common law avoided all contracts of a married woman. The 
statutes removes the common law disability in specified cases. It is 
not a statute imposing restrictions but a statute removing disabilities, 
and only to the extent that the disability is removed can it be said 
that the contractual power is given. 

Section 2288 grants the power to make contracts: 

"She may make contracts as if sole, in respect to such trade, business, labor, 
services, and her said separate estate, or upon the faith and credit thereof." 

Certainly this contractual power, which is here given, and which 
for the purposes of this discussion is her only source of power, is based 
upon and coupled with her possession of separate estate. The contract 
to be binding upon her must be upon her separate estate as a basis of 
credit, and certainly separate estate is thus made a prerequisite upon 
her power to contract. 

Section 2889 provides when a personal judgment may be rendered 
against her : 

" In any case in which a married woman may sue or be sued under the provis- 
ions of the preceding section, a personal judgment may be ren- 
dered against her." 

Here again, in order to discover on what contract she may be sued, 
we are sent back to the fountain source of her power to contract. 
Section 2295 also provides: 

"Every contract hereafter made by a married woman, which she has the power to 
make, shall be deemed to be made with reference to her estate, which is made a 
separate estate by this chapter as a source of credit." 

Here again we must enquire what contract she has the power to 
make. It is not all of her contracts, but such as she has the power to 
make. There are but two sources of powers, the one given her by the 
statute law and the one given by equity, so that we are again brought 
to the consideration of section 2288 to define her contractual power, 
and we find that she must have separate estate under the statute, as 
she must have separate estate according to the ancient doctrine of 
equity. This provision of the statute is wholly uncalled for, if the 
engagements of the married woman are entirely personal liabilities. 
If such were the case, she would be liable by virtue of her contract, 
and not because it was made upon the faith of her separate estate. 
Judge Burks says the provision was inserted to make a principle of 
previous law plain, but, if it was intended to make a married woman 
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liable without regard to her separate estate, nothing could have been 
calculated to add greater obscurity to its construction. Why should 
the revisors have carefully enacted, that the contracts of a married wo- 
man shall be deemed to be upon the faith of her separate estate, where 
her contract was to be effectual, whether she had any separate estate 
or not, and, therefore, whether she intended to bind it or not. 

The language of the act, it seems to me, unquestionably does not make 
the married woman absolutely mi juris as to her contracts any more 
than she is mi juris under it as to her property rights. Her equitable 
separate estate is not affected by the act. She is not as to all species 
of property a feme sole, nor as to all species of contracts. We may 
question the advisability of this distinction, but none the less it exists. 

As a matter of law a married woman is not mi juris as to her con- 
tractual powers, however much as a matter of fact a married woman 
.may be. 

But often questions which, theoretically considered, seem puzzling, 
in actual practice, the difficulties which they present are more appar- 
ent than real. 

The court and jury in any suit will pass on the question as to whether 
the particular married woman at the time of the contract, had separ- 
ate estate, and this will be a question of fact. 

As the contract is conclusively presumed to be based on a separate 
estate as a source of credit, the estate as a practical fact must be such 
as would afford a basis of credit for the particular contract. 

Tribunals are not likely to consider that a source of credit, which 
in the enforcement of a contract a sheriff or other officer would ignore 
because of its insignificance. Psychological action and reaction are 
equal and opposite. As the contract is based on a separate estate as a 
source of credit, so correspondingly the source of credit must be such 
as will afford some basis for a contract. 

In actual life, a man's credit depends on many circumstances, often- 
times upon his capacity to earn, but a married woman's only on her 
property, for her services and time belong to her husband. 

However this may be, I consider the language of the statute, which 
must be our guide, too plain to be reasoned away. In the position I 
have taken I atn fortified upon this point by the dicta (if they can be 
only classed as dicta) of the Court of Appeals in Duval v. Chelf {supra), 
by Judge Burks, who was one of the Code revisors, and I understand 
from Mr. Barton that he has taken the same position in the new edi- 
tion of his Chancery Practice now in press. 
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Briefly, then: 1. As to contracts made prior to any statute, the pro- 
ceeding must be in equity, aimed and directed at the separate estate 
the married woman owned at the date of her contract. 2. Under the 
acts of '76, '77 and '78 she might have been sued at law upon con- 
tracts based on separate estate she owned at the date of the contract. 
' ' The enforcement of the contract is in the nature of a proceeding in 
rem." Crocket v. Doriot, 85 Va. 240. The contract is enforceable 
only against such estate as was owned at its date. 3. As to contracts 
made prior to the Code upon the basis of separate estate owned at the 
time of the contract, under the Code, a judgment at law may be ren- 
dered against her, but it is only enforceable against such estate as she 
owned at the date of the contract. Duval v. Chelf, 92 Va. 489. 4. As 
to contracts made since the Code, upon the basis of separate estate 
owned at the time of the contract, judgment at law may be rendered 
against her, but which is enforceable against subsequently acquired 
separate estate, the conditions required to obtain the judgment con- 
tinue the same, but its enforcement against the property is extended. 

For these reasons I think the judgments should be reversed, and if 
the parties should choose to plead anew, leave is given them to do so. 

NOTE. — The wife in this case seems to have been in partnership with her hus- 
band, and the debts in suit to have been incurred in the course of the partnership 
business. The statute in terms prohibits such a partnership (Virginia Code, sec. 
2287 ) ; and, assuming that the court could go behind the judgment, it would 
seem that on this ground alone the wife's contracts were void, and the judgments 
might have been set aside on that ground ; and that whether the wife possessed 
separate estate or not was a question wholly immaterial. 

But there are grave doubts whether, in an action against husband and wife, a 
judgment by default, after the term ended, is not as binding upon the wife as 
upon the husband, and unassailable by either. In some of the States a judgment 
against a married woman on a void contract is held to be void without any pro- 
ceeding to vacate it ; in others it is held to be binding until reversed. But it is 
believed that these principles apply only to the case where the wife is sued alone, 
without the joinder of her husband ; and that few, if any, of the courts deny the 
proposition that a judgment against a married woman, sued along with her hus- 
band, is as binding upon her as if she were fully mi juris. Mr. Burks, in his dis- 
cussion of the effect of a judgment against a married woman, says : " If the husband 
and wife are sued jointly, it is universally admitted that the judgment is neither 
void nor erroneous, but perfectly valid." Burks' Prop. R. Mar. Worn. 53. Mr. 
Bishop seems to be of the same opinion. 2 Bishop Mar. Women, 386, 486. There 
is much confusion in the books on this subject, because of the failure to note the 
distinction between cases where the wife is sued alone and where the husband is 
united with her. The authorities are collected in note to Caldwell v. Waters, 55 
Am. Dec. 600, and note to Furman v. Furman, 60 Am. St. Rep. 656-7. 
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The question whether, under chapter 103 of the Virginia Code, a married 
woman must possess separate estate in order to exercise contractual powers, de- 
cided affirmatively in the principal case, is discussed at some length in one of the 
leading articles in this number of the Register, where the contrary view is 
maintained. 

There is no doubt that the late lamented Judge Burks, author of the statute, 
placed a construction upon it similar to that adopted by the court in the foregoing 
opinion. But it is submitted that no principle of law is better settled than that 
which excludes the testimony of the draughtsman of a statute as to what mean- 
ing was intended to be conveyed by it. The question is, not what meaning the 
draughtsman intended to convey, or thought he had conveyed, but what intention 
the words used by him actually do convey. 

In the principal case the learned court falls into the error — common to all 
those who have taken issue with the views of the Register on this question — of 
assuming that the wife has no other source of credit than her separate estate in 
possession. Says the court : "In actual life, a man's credit depends on many cir- 
cumstances, oftentimes upon his capacity to earn, but a married woman's only on her 
property, for her serwices and time belong to her husband." (Italics ours. ) Nothing 
is clearer from the statute, as shown at length in the article referred to, than that 
the wife's services and time are expressly secured to her, whenever she sees fit to 
claim them. "A married woman may engage in trade, and carry on business 
. . . . for her separate use and benefit in the same manner as if she were 
unmarried ; and all work and labor performed by her for a person other than her 
husband or children, shall .... be presumed to be on her separate ac- 
count. The products of such trade, business, work and labor shall be her separate 
estate." Virginia Code, sec. 2287. Thus she has the same earning capacity that 
her husband has. 

So as to her person. Her contracts bind her personally, and a personal judg- 
ment is entered against her. Virginia Code, sec 2289. As she contracts with 
reference to anything which a judgment or execution against her would bind, she 
must contract on the credit of her person, and ha- capacity to earn and her julure 
extaie, as well as on the credit of her present estate in possession. It seems an 
absurd proposition to say that she contracts only on the credit of her property in 
possession; that her creditor looks only to that, while his judgment against her 
will bind her person, her earnings and her future estate, as well as her present 
estate. Virginia Code, sec. 2289. 

Aside from indications apparent from the general policy of the statute as a 
whole, the language of section 2295 seems of itself to exclude the idea that she 
contracts only on the faith of present statutory estate. That section provides that 
all contracts which she has the power to make (and there are certain contracts 
which she cannot make, as pointed out in the analysis of chapter 103, elsewhere 
in this number) "shall be deemed to be made with reference to her estate which 
is made her separate estate by this chapter as a source of credit ; and every such 
contract shall be deemed as intended to be made with reference to her equitable 
separate estate also, if any she has, to the extent of her power over the same." 
In other words, she may contract with reference to her statutory estate, and to 
her equitable separate estate also, if she has any of the latter. Is it possible that 
this condition, attached only to contracts of the latter kind, would not likewise 
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have been attached to the former, had it been the intention to exact it? The ex- 
pression of the condition in the one case clearly excludes it in the other. 

The views which the Register has been endeavoring to maintain as to the 
contractual powers of the married woman, seem not to be popular with the courts. 
We understand that the circuit courts generally adopt the view announced in the 
principal case. The Court of Appeals has already intimated its preference for 
the same view, obiter, in Duval v. Chelf, 92 Va. 489. The few members of the 
bar who have expressed themselves publicly on the subject are likewise in accord 
with that view. So we shall not be surprised if the Court of Appeals authorita- 
tively settles the question in accordance with the view which we have so persist- 
ently combated. We shall be disappointed, however, if the court does not 
justify such a conclusion with more satisfactory reasoning than has yet been 
offered on that side. 

If the construction for which we contend be finally adopted, the wife's situa- 
tion could scarcely be bettered. With May 1, 1888, as the point of departure, 
she is thenceforth absolutely feme sole, as to future property and contracts (with a 
few exceptions, which a wise public policy might do well to retain), and all in- 
consistencies and absurdities of policy and construction disappear. On the other 
hand, the adoption of the contrary view leads to all sorts of inconveniences, and 
raises questions which will require a long course of judicial decision to finally 
settle. And, worse still, such a construction involves absurdities which no amount 
of legal or judicial acumen can reason away. It puts three wise men in the posi- 
tion of having set forth a statute declaring that a married woman shall have four 
sources of credit — her person, her earning capacity, her present estate, and her 
future estate — all of which are affected by the judgment against her ; and yet 
she can contract on the faith of but one of them, viz., her present estate. And, 
to add to the absurdity, this present estate may be ever so small and the obliga- 
tion incurred ever so large — since, having the separate estate (howsoever small), 
the contract (howsoever large) is, as a matter of law, made with reference to it 
(sec. 2295), and, being so made, a judgment may go against her (sec. 2288), and 
this judgment binds her person, her future earnings, and her future estate, as well 
as her present estate (sec. 2289). A provision scarcely less ridiculous than to 
declare that no wife shall make a contract unless she owns a brindled cow with a 
short tail — but, if she possesses such an animal, she may contract to an unlimited 
extent ; and the judgment on such contract shall bind not only the brindled cow, 
but the white and the black and the speckled, and all the rest of her cattle and 
property, of every kind, present or future! Here it is clear that the rest of the 
cattle and property were no more intended to be protected against the woman's 
debts than the brindled cow. The condition annexed is, therefore, whimsical 
and arbitrary. 

So, under the statute as actually drawn, it is perfectly obvious that future 
property was not intended to be protected against anticipation — since a judgment 
binds future as well as present estate. It follows that to annex the condition that 
she shall be possessed of present estate, makes an arbitrary distinction between 
the wife with separate estate and the wife without it — a distinction without pur- 
pose or policy to support it. 

If the contrary view shall finally prevail, we hope the next legislature will 
take up the question, and at one fell swoop remove the last vestige of the common 
law disabilities of the married woman, so far as concerns her contractual powers 
and property rights. 



